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Introduction

Our team has recently conducted a range of corporate reorganisations, in-
cluding mergers (some cross-border), conversions and demergers (including
demerger by spin-off). This experience has encouraged us to gather our kno-
whow in one place and discuss issues that are useful in practice.

Additionally, major changes in the regulations governing corporate reorgan-
isations in Poland, which entered into force on 15 September 2023, expand-
ed the spectrum of options for modifying corporate structures to meet the
owners’ business needs. On top of cross-border mergers, which were already
addressed by the Polish regulations, cross-border conversions and demergers
of companies and joint-stock limited partnerships were added.

In our report, we explore many issues worth examining at the stage of pre-
paring companies for reorganisation.
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What if the value or appraisal of assets
changes during the course of a corporate
reorganisation?

An appraisal of assets in the course of corporate reorganisations is a re-
quired element for determining their value when transferred from one

company to another as a result of a merger or demerger. But the proce-
dure for reorganising companies is often lengthy, and during the course

of the procedure components of the transferred assets or liabilities may
change due to ordinary or extraordinary circumstances. Or the appraisal

itself may change. This raises a fundamental question of the extent to

which the reorganisation documentation must be modified, including

the draft terms of merger or demerger, and how these changes can be

reflected in the accounting records without having to redo the entire

reorganisation procedure.

This issue arose in the case of a demerger of a Polish company, accompanied
by transfer of certain assets to a newly formed company. Originally, in the
draft terms of demerger, the company adopted the balance sheet valuation of
the transferred assets. Then, a market valuation was subsequently commis-
sioned, which showed a significant difference in the value of the transferred
assets. Was it permissible—and if so, under what conditions—to update the
documentation to reflect the current data, while increasing the agio accom-
panying the acquirer’s capital increase?

The argument for this possibility was simple: in the course of several months
of reorganisation, normal business activity is carried out, as a result of which
the value of the transferred assets may change. But the counterargument is
that a change in the valuation methodology is not equivalent to a change
in the composition or value of the assets, and the valuation provided in the
reorganisation documentation is intended to set a value that is then carried
over into the financial data of the acquirer and the rights of shareholders
participating in the demerger, who rely on this data to take certain decisions
in accordance with the procedure set out in the regulations.

Rules for determining the value of transferred assets

At this point, it is worth tracing the statutory regulations in Poland pertaining
to the respective types of corporate reorganisations.

Dr Kinga Ziemnicka
attorney-at-law,
M&A and Corporate practice

Jakub Macek
attorney-at-law, tax adviser,
Tax practice
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In the case of a merger of companies, the draft terms of merger must be
accompanied by a determination of the value of the assets of the company
being acquired or of the companies merging by forming a new company, as
of a specified date in the month preceding the filing of the application for
announcement of the draft terms of merger, and a statement with informa-
tion on the accounting status of the company prepared for purposes of the
merger as of the same date, using the same methods and in the same layout
as the last annual balance sheet (Art. 499 §§2—4 of the Commercial Compa-
nies Code). In the statement, it is not necessary to present a new inventory,
and the values shown in the last balance sheet should be amended only if
necessary to reflect changes in the accounting records.

Among other things, in a cross-border merger of companies, the draft terms
of merger should include information on the valuation of assets and liabilities
transferred to the acquiring or newly formed company as of a specified date
in the month preceding the filing of the application for announcement of the
draft terms of merger (Commercial Companies Code Art. 516° §1(13)). Also,
the draft terms of a cross-border merger should indicate the date of closing
the accounting books of the merging companies used to set the terms of the
merger under the Accounting Act (in particular, Art.12(2) and following).

The demerger procedure requires the draft terms of demerger to include,
among other things, a detailed description and allocation of property (assets
and liabilities) and permits, concessions or exemptions attributable to the
acquiring companies or newly formed companies (Commercial Companies
Code Art. 534 §1(7)). Among other things, the draft terms of the demerger
must be accompanied by a determination of the value of the demerged com-
pany’s assets as of a specified date in the month preceding the filing of the
application for announcement of the draft terms of demerger, and a state-
ment with information on the accounting status of the company, prepared
for purposes of the demerger, as of the same date (Art. 534 §§ 2—(4)) (subject
to certain exceptions, for example an accounting statement is not required
with consent of all shareholders of each of the companies participating in
the demerger). As in the case of mergers of companies, the statement does
not need to present a new inventory, and the values shown in the last bal-
ance sheet should be amended only if necessary to reflect changes in the
accounting entries.

In a cross-border demerger, the draft terms of demerger should include,
among other things, a detailed description of the property (assets and liabil-
ities) and permits, concessions or exemptions of the demerged company, and
a statement on their allocation to the newly formed company or companies,
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or the method of their retention by the demerged company in the case of
a demerger by split-up or a demerger by spin-off, including the provisions
on the classification of assets or liabilities not allocated in the draft terms of
cross-border demerger, such as assets or liabilities unknown at the time the
draft terms were prepared, as well as information on the valuation of assets
and liabilities attributable to each company participating in the cross-border
demerger (Art. 550° §1(14)—(15)). Also, the terms of the cross-border demerger
should indicate the date of closing of the accounting books of the company
being demerged used to set the terms of the cross-border demerger under
the Accounting Act (in particular Art. 12 (2), (3a) and following).

In the case of conversion, i.e. a change in the company’s legal form, the draft
plan of conversion should include, among other things, a determination of
the balance sheet value of the company being converted as of a specified
date in the month preceding submission of the draft terms of conversion to
the shareholders (Art. 558 §1(1)). The draft terms of conversion must be ac-
companied by financial statements prepared for the purpose of conversion
as of the same date, using the same methods and in the same layout as the
last annual financial statements. In the case of conversion into a joint-stock
company (S. A.), the draft terms of conversion must still be accompanied by
a valuation of the assets and liabilities of the company being converted.

By contrast, in a cross-border conversion, the provisions require that the
draft terms of merger include the repurchase price of the shares of a share-
holder or partner who does not agree to the conversion, and the report of
the management board of the company being converted should also include
the method or methods used to set this price (Art. 580" §1(9) and 580° §3(1)).

The cited examples (the most typical ones) illustrate that depending on the
type of reorganisation, the valuation duties are formulated somewhat differ-
ently, to adapt the requirements in this regard to the particular procedure
and its effects on the entities involved. Apart from some cases, such as a con-
version, where the balance sheet valuation is sufficient (with the exception of
conversion to a joint-stock company), generally the regulations do not contain
precise rules on the valuation methodology applied to determine the value
of the transferred assets, and in particular whether it is possible to rely solely
on the balance sheet value, or whether a market valuation or fair value under
the Accounting Act should be applied. According to the general definition in
Art. 28(6) of the Accounting Act, fair value is the amount for which a given
asset could be exchanged or a liability settled in an arm’s-length transaction
between interested, well-informed, but unrelated parties.
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In the section on mergers, the Accounting Act contains a number of reg-
ulations on determining the fair value of individual assets acquired, which,
however, refer directly to the merger date, defined in the act as the date on
which the merger is entered in the register for the head office of the acquir-
ing or newly formed company. But determining the value of assets for the
purpose of preparing the draft terms of reorganisation is done much earlier.

So it should be emphasised that entry and recognition of the transferred as-
sets as of the date of registration of the merger or demerger in the accounting
books of the acquiring or newly formed company is a separate matter, and
should be conducted in accordance with the Accounting Act (for example,
in the case of mergers, using the acquisition method or the pooling of inter-
ests method).

Also, in the legal literature, there is no uniformity as to which asset valua-
tion methods should be applied for preparation of documentation required
for corporate reorganisations. In practice, the method of valuing assets is
generally chosen within the discretion of the management board. If there
are no significant discrepancies in the valuation of assets depending on the
adopted methodology or points of issue over valuation between shareholders,
companies often adopt the carrying value derived from the accounting books,
unless the regulations explicitly prohibit it, because it cannot be considered
unlawful to determine the value of the company’s assets on the basis of the
balance sheet value. However, the same valuation method should be used for
all companies participating in the reorganisation, to provide a uniform basis
for determining the share exchange ratio (if such an exchange takes place).

Change in the valuation of assets during reorganisation

In answering the question of whether, in the course of reorganisation, in the
documentation, it is possible to change the method of valuation of assets,
transferred assets or liabilities as a result of a change in the valuation meth-
odology, first of all we must examine the statutory regulations. The provisions
clearly indicate that the value of assets should be determined as of a certain
date in the month preceding the filing of the application for announcement
of the draft terms of merger or demerger, and in the case of conversion, as of
a certain date in the month preceding submission of the draft terms of con-
version to the shareholders. Therefore, it should be assumed that the com-
ponents of such assets as of the valuation date are known and the valuation
itself should be prepared as of the date specified in the provisions.
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Then, the prepared valuation constitutes the basis for determining, in particu-
lar, the exchange ratio or issue price of the shares taken up in the acquiring
company (excluding situations where, for example, the merger is carried out
without granting such shares on the basis of the amended provisions of the
Commercial Companies Code) and the basis for making appropriate future
entries in the acquirer’s accounting books, particularly the amount of equi-
ty. In other words, since the valuation is required as of a certain date in the
preceding month, it is not permissible to change the methodology of this
valuation at a different date and use an amended valuation in the course of
the ongoing reorganisation. And if the valuation materially affects the finan-
cial figures adopted in the draft terms of reorganisation, the procedure must
be repeated. However, the foregoing refers to the corporate data and docu-
mentation required to carry out the reorganisation, which does not exclude
updating the accounting records as of the date of the merger or demerger in
accordance with the Accounting Act. Thus, it may happen that the corporate
documents (including the draft terms of reorganisation and resolutions) will
not change despite the new valuation, while the accounting data will be ad-
justed as of the record date based on the current valuation (with the proviso

that the share issue price assumed in the corporate documents will not then
be modified).

Change in the composition or value of the transferred assets

The case is different when there is a change in the composition or value of
the transferred assets as a result of business conducted by the company af-
ter preparation of the draft terms of the company’s reorganisation. Such a
change might result for example from the sale of goods, inventory, purchase
of semi-finished goods, or repayment of obligations, but also extraordinary
events significantly affecting the value of the transferred assets.

We should note that determination of the asset value for the purposes of the
draft terms of merger or demerger is prepared as of a certain date in the month
preceding the filing of the application for announcement of the draft terms.
This means that the value presented in the draft terms of reorganisation will
generally be a historical value that may already be outdated on the day it is
signed, let alone on the date of registration of the merger/demerger. Therefore,
such changes do not result from the valuation methodology applied, but from
specific events taking place after preparation of the draft terms of reorganisa-
tion. In such cases, it is necessary to assess to what extent these changes can
be accommodated by appropriate updates to the documentation (for example,
by exchanging one asset for another), by reducing or increasing the amount
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of the agio in the case of a planned share capital increase (i.e. adjusting the
issue price), or by appropriate accounting entries reflecting goodwill (posi-
tive or negative), and to what extent they affect the exchange ratio in such a
significant way that, in the absence of shareholder approval, it is necessary
to change all the documentation required for the reorganisation.

For this reason, the management boards of the companies involved in the
reorganisation are required to inform each other of all material changes in
assets and liabilities occurring between the date of the draft terms of merger
or demerger and the date of adoption of the resolution on merger or demerg-
er, so that they can then inform the shareholders of these changes. This is
because such changes might not only affect the exchange ratio, but also for
example lead to an excess or shortfall in the contributed assets relative to the
issue value of the shares obtained in exchange. Then such differences can be
reflected for example by adjusting the issue value, or in practice most often
the amount of the agio, to reflect the changes in the value of assets contrib-
uted to the acquiring company.

However, the duty of the management board to notify such changes can be
waived with the consent of all the shareholders of each company partici-
pating in the reorganisation. Similarly, the provisions governing corporate
reorganisations require, in principle, that the draft terms of reorganisation
be examined by an auditor, while also allowing waiver of this obligation in
most cases, with the consent of all shareholders (waiver is not allowed, for
example, in the case of conversion to a joint-stock company).

Other doubts involving asset valuation in connection
with reorganisations

Other concerns have arisen surrounding the regulations on valuing assets
transferred in the course of corporate reorganisations. For example, in the
case of a merger of companies, determination of the value of assets applies
exclusively to the company or companies being acquired, or the companies
merging by formation of a new company. Therefore, in theory, it covers the
entities that will lose their legal existence as a result of the merger, whose
rights and obligations will be taken over via universal succession by the ac-
quiring or newly formed company.

But the Supreme Court of Poland has recognised that the literal wording of
these regulations is generally inconsistent with the transactional practice in
corporate mergers, because as a rule, to correctly determine the exchange

10
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ratio, it is necessary to determine the relationship between the values of the
merging companies, i.e. to value the acquiring company as well (judgment of
7 December 2012, case no. 11 CSK 77/12, OSP 2013/10 item 96). In this ruling,
the court employed a functional interpretation, holding that the valuation
attached to the draft terms of merger serves to verify the correctness of the
exchange ratio established in the merger plan, and therefore, “the valuations
of assets of all merging companies, including the acquiring company, should
be attached to the draft terms of the merger”

The court also correctly pointed out that the valuation of a company is not
the same as the valuation of its assets, as the valuation of a company should
also take into account the off-balance sheet elements affecting the company’s
market value (brand, goodwill, clientele, market position, knowhow, human
capital, growth prospects, and capacity for market expansion). Thus the com-
panies’ transactional value for purposes of merger reorganisations should be
determined by valuation of the companies involved in the procedure, and not
just valuation of their assets.

By contrast, in the judgment of 31 May 2011 (case no.I Aca 328/11, Lex
no. 1135394), the 1.6dz Court of Appeals held that even if a valuation of the
assets of the acquiring company would be desirable under the economic
conditions of the merger, no obligation to enclose such a valuation with the
draft terms of demerger can be derived from the current wording of Art. 499
§2(3) of the Commercial Companies Code. In other words, even assuming
an obligation to include a valuation of the assets of the acquiring company
with the draft terms of merger, the mere violation of this obligation cannot
constitute sufficient grounds for declaring the merger resolution invalid or
setting it aside.

Tax aspects of valuation

The discussion above regarding the valuation of assets transferred in reor-
ganisations have focused mainly on corporate aspects. But it is also worth
looking at these issues from the tax perspective.

To determine the tax consequences of a reorganisation for certain entities (e.g.
a shareholder of a merged or demerged company), the Corporate Income Tax
Act uses the concept of “issue value” This term has a different meaning than
that adopted in the Commercial Companies Code, and means the price at
which shares are acquired, as specified in the company’s articles of association

1
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or equivalent document. Importantly, the issue value in this sense cannot be
lower than the market value of the shares.

The “price” at which shares are acquired is determined in a corporate docu-
ment, which is often created months in advance of restructuring. In turn, the
moment when the tax liability arises, for which the issue value is relevant, is
tied to the date of reorganisation (the merger date or demerger date). In this
context, a question arises whether and how the tax consequences of the reor-
ganisation are affected by the difference between the value derived from the
corporate documents and the market value that arose between these dates.

The individual interpretations issued by the National Revenue Information
Centre take the view that in the event of a merger, the assets of the compa-
ny being acquired are converted into shares of the acquiring company. As
a result, the price of taking up shares is the equivalent of the assets of the
acquired company transferred to the acquiring company. This leads to the
conclusion (as stated for example in the individual interpretation of 25 May
2023, NO. 0114-KDIP2-2.4010.127.2023.2.SP) that “the issue value of the shares
is considered to be ‘the price at which the shares are taken up, but ‘not lower
than the market value of the shares! Therefore, if the value adopted for the
purpose of the draft terms of merger is lower than the market value, in this
case the issue value of the shares will be the market value of the assets of the
company being acquired” A similar position was confirmed in the interpre-
tation dated 18 May 2023 (no. 0111-KDIB1-3.4010.90.2023.3.PC).

These interpretations show a rational approach to defining the issue value
and taking into account the natural changes in the value of corporate assets
during the restructuring process, but some practical aspects of the process
remain unresolved. In particular, it is not clear whether determination of the
issue value requires preparation of a separate market valuation as of the day
before the merger/demerger.

On the one hand, there are no regulations directly imposing such an obli-
gation. Also, it would be unreasonable to expect a valuation to be prepared
for the purpose of determining revenue which, in principle, is not taxable
(restructuring activities are generally tax-neutral for income tax purposes).

On the other hand, the legislative technique adopted by the Polish parliament
may raise doubts in this regard. For example, the market value of the assets
received by the acquiring or newly established company, determined on the
date of the merger/demerger, in the part exceeding the issue value of the shares
granted to shareholders of the merged or demerged company, is deemed to be

12
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revenue of the shareholder of the merged or demerged company. Following
the foregoing reasoning, these values (market and issue values) should be the
same, especially in a situation where control of the merged/demerged com-
panies is retained by a single shareholder. It seems unreasonable to expect a
separate determination of the market value in such a situation, also because
the rule in reorganisations is to carry forward the tax value of assets adopted
by the entity being demerged or acquired. Nevertheless, the regulations do
not provide a clear answer to this question.

Conclusion

As may be seen, the legal issues related to the valuation of assets transferred
in the course of corporate reorganisations in Poland are not interpreted uni-
formly. But on the practical side, close cooperation between the companies
and their accountants, tax advisers and legal advisers is essential throughout
the procedure to prepare the documentation and valuation methods that
best reflect the companies’ financial situation. If, on the other hand, a need
arises either to change the valuation methodology or to adjust the value of
the transferred assets, then further steps should be taken in such a way as to
minimise the risk of failure of the entire procedure. The timetable for regis-
tering organisational changes is often planned far in advance, and properly
prepared documentation definitely streamlines the entire process at the stage
of entering changes in the National Court Register.

13
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Mergers of companies:
How to simplify the process by arranging
the capital structure

Usually, a merger of companies in Poland requires a number of legal
steps and preparation of extensive documentation. This can make merg-
ers complicated and costly, in particular if companies with different
shareholding structures are involved. But in some cases the regulations
allow the parties to simplify the procedure by excluding certain obliga-
tions—if certain conditions are met regarding the capital structure of
the companies.

Simplified merger under prior law

Before 15 September 2023, the law allowed (as it still allows) a few simplifi-
cations of the merger process.

If the acquiring company (other than a public company) holds shares with
an aggregate nominal value of not less than 9o% of the share capital of the
company being acquired:

« Itis not necessary to pass a merger resolution—the rationale is that adop-
tion of such a resolution requires a three-fourths majority of votes, rep-
resenting at least half of the share capital, and since the acquirer holds at
least 90% of the shares in the target, the result of voting on such a resolu-
tion is obvious

+ The management boards of the merging companies do not have to prepare
a written report justifying the merger (otherwise, the consent of all share-
holders of the merging companies would be required)

+ The draft terms of merger do not need to be examined by an auditor (oth-
erwise, the consent of all shareholders of the merging companies would
be required).

If the acquirer acquires a wholly owned subsidiary, it can take advantage of

all the foregoing simplifications, and also does not have to include in the

draft terms of merger:

+ Information on the exchange ratio of shares in the target for shares of the ac-
quirer or newly formed company, or the amount of cash contributions, if any

+ The rules for issuing shares in the acquirer

+ The date from which the shares entitle the holder to participate in the
profit of the acquirer.

tukasz Sliwirski
attorney-at-law,
M&A and Corporate practice

Monika Lutomirska
adwokat,
M&A and Corporate practice
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Further simplifications introduced by new provisions

The amendment to the Commercial Companies Code in Poland effective
15 September 2023 regarding corporate merger procedures introduced a new
regulation governing the situation where one shareholder directly or indirectly
holds all the shares in both the acquirer and the target or targets. This allows
for further streamlining (in addition to the rules discussed above) where the
merging companies belong to the same capital group or groups.

The newly added Art. 515" provides that the merger may be carried out with-

out granting shares in the acquirer:

+ When one shareholder directly or indirectly holds all the shares in the
merging companies, or

+ When all shareholders of the merging companies hold shares in the same
proportion in all merging companies (in particular, this will be the case
when entities belonging to different capital groups hold shares in compa-
nies as a result of engaging in various types of joint ventures).

The allocation of shares is unnecessary in such a situation, as the capital
structure of the acquiring company will be consistent with the shareholding
structure of the merging companies.

What if the structure of the companies does not meet
the conditions for this new procedure?

In such cases, one option is to carry out the merger procedure in the standard
way. But to make the task easier and significantly reduce the set of documents
and steps in the merger process (which will cut the time and expense of the
merger process), the capital structure of the merging companies can be ad-
justed to meet the conditions beforehand. Although this restructuring will
require some additional steps before starting the merger procedure itself, it
may nonetheless prove simpler and more efficient overall.

The capital structure of the companies to be merged can be reshaped through
a series of transactions in the shares of the merging companies, so that ulti-
mately the structure meets the conditions listed above, making the merger
eligible for the simplified procedure.

Depending on the initial structure, this could take place, for example, through
a transfer of shares between the shareholders of the merging companies. In
addition to the need to comply with the form prescribed for this type of

15
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agreement in the case of a limited-liability company (sp. z 0.0.) and, in the
case of a joint-stock company (sa), entering the changes in the shareholders’
register, the share transfer agreement may be concluded in a simple form and
contain only the basic provisions necessary to make the transfer effective.
Thus the cost and timing of drafting and signing the transfer agreement may
prove much more advantageous for the entities involved in the merger than
starting it without taking such prior steps.

The final capital structure of the merging companies, and therefore also the
scope of possible simplifications, largely lies within the discretion of the share-
holders of the merging entities. Therefore, in the case of structures that do
not allow the use of a simplified procedure, it is definitely worth considering
whether it is possible to adjust them accordingly by implementing the solu-
tions described above. Appropriately managing the merger process can make
the process cheaper but also more efficient for the entities involved, while
facilitating changes in the shareholding structures of the merging companies.

Thus, by way of example:

+ If the shares in the merging companies are held by entities that do not be-
long to the same capital group, but the proportions of the shareholdings in
the companies are not identical, “equalisation” of the shareholding levels
in the companies may be considered so that the companies can take ad-
vantage of the simplifications provided for such a structure

+ If the merging entities belong to the same group, but there is no level in the
group at which the shares of the entities involved would be owned (even
indirectly) by a single shareholder, the structure can be reorganised so that,
at any of the ownership levels, all the shares in the merging companies are
held by a single entity

+ If the plan for the merger is that a shareholder of the target will not be-
come a shareholder of the acquirer, that person’s shares in the target may
be transferred prior to the merger

+ Ifthe companies belong to the same group, the shares of the targets can be
transferred to the acquirer to obtain a structure in which the widest range
of available simplifications can be applied.

While a general principle under Polish law is that restructuring activities
should be tax-neutral, this principle is limited in the case of a subsequent
reorganisation process in which the company participates. A merger or de-
merger will not be tax-neutral for a shareholder who acquired shares in the
company being acquired or demerged through a merger, demerger or ex-
change of shares, and then, in a subsequent merger or demerger involving
that company, acquires shares of the acquiring or newly formed company.
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Therefore, the measures aimed at simplifying the structure before the merger
should always be analysed also in terms of their tax impact.

As shown by the examples mentioned above, there is considerable leeway
in arranging the capital structure of the merging companies prior to con-
ducting the merger. Thus, particularly in the case of complex mergers, this
is certainly an option that can be considered to facilitate the reorganisation
within the capital group.
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Share exchange ratio in reverse mergers
of companies

An element of any proposed merger of companies in Poland is determi-
nation of the ratio for exchange of shares of the companies participating
in the merger and the amount of additional payments, if any, unless there
is no exchange of shares. But sometimes the parties do not have to set a
share exchange ratio in the merger process.

Share exchange ratio mandatory, with some exceptions

The Polish Commercial Companies Code specifies the minimum elements
that must be included in the draft terms of a corporate merger. This docu-
ment contains the most significant arrangements between the companies for
carrying out the merger. The information required by the code frames the
terms needed for the merger procedure, and is the basis for implementing
the merger.

But for certain types of mergers, the code waives the requirement to de-

termine the exchange ratio of shares of the companies participating in the

merger. The merging companies do not need to include this element in the

draft terms of merger when:

+ The acquiring company acquires its subsidiary, in which it owns 100% of
the shares

+ One shareholder directly or indirectly holds all the shares in the merging
companies

+ All shareholders of the merging companies hold shares in the same pro-
portion in all merging companies.

The last two points are the result of the amendments to the Commercial
Companies Code that came into effect on 15 September 2023.

In simplified mergers of companies, the provision regarding the obligation
to set a share exchange ratio is excluded by operation of law. This means that
in the foregoing cases, the decision not to set a ratio does not depend on the
companies participating in the merger.

However, the code also provides that this will not apply if no shares are ex-
changed in the course of a merger.
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The need to determine the share exchange ratio in a reverse
merger

A reverse merger, otherwise known as a downstream merger, involves a sub-
sidiary taking over its parent company or a company without such status but
holding any shares in the acquiring company. An example of a reverse merger
structure is shown in the illustration below.

Takeover
shareholder &) e 100% 5 Subsidiary

company company

As aresult of a reverse merger, a shareholder of the company being acquired
who also indirectly has held a certain number of shares in the acquiring com-
pany becomes a direct shareholder of the acquiring company.

As explained above, in situations where (i) the acquiring company acquires
its wholly-owned subsidiary, (ii) there is a single entity above the merger,
or (iii) all shareholders of the merging companies hold shares in the same
proportion in all the merging companies, the obligation to determine the
share exchange ratio in the merger plan is excluded by law. However, in the
case of downstream mergers, there are structures where the code does not
allow for the possibility of waiving inclusion in the draft terms of merger
the exchange ratio of shares of the company being acquired for shares of the
acquiring company. Therefore, determination of the share exchange ratio in
a reverse merger is carried out pursuant to the same provisions as an “ordi-
nary” corporate merger. Here, the code does not offer different regulations
that could be applied.

The basis for determining the exchange ratio is a comparison of the value
of the merging companies’ assets, which presupposes the need to value and
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compare them. The Commercial Companies Code does not impose a spe-
cific method for making such a valuation. As a result (especially with less
complex ownership structures), companies take various approaches to the
valuation, although they very often choose to use the carrying values of as-
sets, as it is relatively straightforward, although it may leave out elements that
affect the actual value of a company, such as its ability to generate income or
the market position of the company. Therefore, it is also worth considering
other recognised methods of business valuation, such as income methods
(discounted cash flow), comparative methods (e.g. stock market multiples),
or asset methods (e.g. adjusted net assets).

With more complex ownership structures, for example when the merging
companies have other shareholders, or they hold diversified assets, there
may be other rationales for using valuation methods other than the carrying
value. In principle, establishment of a share exchange ratio where there is a
complex ownership structure primarily serves to protect the shareholders of
the merging companies.

An interesting situation arises when the assets of the acquirer are smaller
than those of the target, as, in principle, in a reverse merger, the existence
of such an asset arrangement would justify granting the parent company’s
shareholders a smaller number of shares than they previously held in the
parent company. Determining the share exchange ratio can pose difficulties,
in particular when the methods adopted for valuing the companies’ assets
are different.

The possibility of setting the share exchange ratio without any connection
to valuation (i.e. on the basis of freedom of contract) is a contentious issue
in the Polish legal literature. While some argue that the merging companies
may invoke the freedom of contract in determining the ratio, some categor-
ically oppose this possibility. The rationale behind the latter position is that
the merger procedure cannot be compared to a sale of shares. Unlike a sale
of shares, a merger can affect interests beyond those of the companies them-
selves (such as shareholders and creditors).

Therefore, if it becomes necessary to determine the share exchange ratio in
the course of a corporate merger, serious consideration should be given to the
best valuation method for all of the parties engaged in the process. Indeed,
a method accurately valuing the companies’ assets should be the basis for
determining the share exchange ratio. We analyse this issue in more detail in
the article “What if the value or appraisal of assets changes during the course
of a corporate reorganisation?”
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Taking tax losses after a merger
by takeover

Under current regulations in Poland, in post-merger accounting, tax
losses of the acquired company cannot be recognised. However, it is
possible to take tax losses of the acquiring company, although this is not
always the rule. In determining whether the acquiring company is en-
titled to take tax losses, it is necessary to assess whether the company’s
actual principal business after the takeover is wholly or partially different
from that before the takeover. What, in essence, is covered by the notion
of “actual principal business”? When should the principal business be
considered to have changed “in part”?

The regulation and its purpose

Under the provisions in effect since 1 January 2021, in determining taxable

income under the Polish Corporate Income Tax Act, the losses of a taxpayer

which has acquired another entity are not taken into account when as a result
of the acquisition:

+ The taxpayer’s actual principal business after the takeover is different, in
whole or part, from the taxpayer’s actual principal business before the
takeover, or

+ Atleast 25% of the taxpayer’s shares belong to an entity or entities that did
not hold shares in the taxpayer as of the end of the tax year in which the
taxpayer incurred the loss.

The purpose of this provision was to curb tax optimisation in which taxpayers

used another entity’s tax losses to reduce their own tax liabilities. As pointed

out in the explanatory memorandum to the bill introducing this provision,
the pre-2021 rule allowing a taxpayer to recognise losses it had incurred itself
may have been abused by various types of restructuring operations aimed at

applying the taxpayer’s loss against the income earned by another undertak-
ing. In particular, a loss-making entity with no prospect of generating income

in subsequent years, against which it could apply its accumulated tax losses,
could acquire another (profitable) company only to reduce its taxable income

by the value of past losses incurred by the acquirer.

The drafters also gave an example of a profitable company, X, a manufactur-
er of specialised medical equipment. To reduce its tax liabilities, the share-
holders of X acquire the shares of Y, a company manufacturing agricultural
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machinery, which has incurred significant losses in the previous years but
does not promise to generate income in the future. Subsequently, Y acquires X,
changes its name to the former name of X, and formally it is now Y —operating
under X’s name—that is the manufacturer of specialised medical equipment
(it no longer produces agricultural machinery). As a result of this “restructur-
ing,” the income generated from manufacturing medical equipment is then
reduced in Y by the tax losses incurred in the previous 5 years by Y when it
manufactured agricultural machinery.

Is an analysis always necessary?

This example shows clearly the type of restructuring where the drafters sought
to exclude the acquiring company’s right to apply losses. But not all mergers
resemble this example in the relevant aspects. Taxpayers conduct mergers for
a variety of reasons, and their aim is not always to unjustifiably apply losses.
Regardless of the reasons for the merger, if the acquirer has any tax losses it
wants to claim, these provisions should be analysed in detail.

Actual principal business

The first condition excluding the right to recognise losses of the acquiring
company is a change, in whole or part, in the principal business actually car-
ried out by the acquiring company. The benchmark for examining whether
a change has occurred is the actual principal business conducted before the
takeover.

The c1T Act does not provide a legal definition of the notion of the “taxpayer’s
actual principal business,” but it seems reasonable to assume that this should
be understood consistent with the taxpayer’s de facto business, i.e. first and
foremost taking into account the scope of the business in fact conducted
by the taxpayer. The predominant activity stated in the commercial register
should play only a supporting role in this regard.

Simply adopting the predominant activity disclosed in the commercial reg-
ister would be inappropriate, since the parliament did not directly use this
approach, but instead used the previously undefined notion of “principal
business.” Thus this should be regarded as a freestanding concept, and the
scope of the business actually performed should be taken into account, not
just that disclosed in the register.
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Partial change of business

For the taxpayer’s (acquiring company’s) right to settle losses to be effectively
limited, the taxpayer’s actual principal business must change, wholly or partly,
from its principal business before the takeover.

For a total change, this provision does not seem controversial. A change in
the entire scope of the taxpayer’s actual principal business is relatively easy
to identify.

But it is problematic to define what it means for the taxpayer to change its
actual principal business “in part” Will even the slightest difference require
exclusion of the losses?

Again, since there are no relevant legal definitions, when determining the
taxpayer’s actual principal business, we could refer to financial data and as-
sume that if most of a company’s revenue (more than 50%) is generated from a
certain type of business, then that would be considered its principal business.

Thus, if after the takeover of another company and the start of a new, addi-
tional activity in a different area, the revenue from the new activity accounts
for, say, 10% of the company’s total revenue, and the revenue from the con-
tinuing activity accounts for 9o%, it seems fair to conclude that there has not
been even a partial change in the actual principal business conducted by the
taxpayer. It can be argued that in this case the new activity is only a sideline.

The problem is in drawing the line. If the acquirer’s principal activity is con-
tinued on the same scale as before the merger and the revenue from the new,
additional activity account for some 10% (or less), the claim of no partial
change in the core activity should, in principle, be justified. But what if the
revenue from the new, additional activity makes up 15% or 20% of total rev-
enue? Can the taxpayer continue to claim that it is a sideline? What if the
taxpayer’s core activity is conducted in two or more areas, and the newly
added activity generates about 10% of its revenue—is that also significant?

There is certainly no simple answer to these and other such questions in the
provisions. Each of these situations requires a separate analysis. It may also
be helpful to apply for an individual interpretation. Based on the practice
of the tax authorities known to us, the authorities are inclined to favour the
view that not every change in a company’s business after a merger is a change
limiting the acquirer’s right to apply losses.
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Change of shareholder

The second condition which results in exclusion of the right to recognise
losses of the acquirer is a change in its ownership structure. This involves a
situation where at least 25% of the shares of the acquirer are held by an entity
or entities that did not hold the shares as of the end of the tax year when the
acquirer suffered a given loss.

In this case, the problem is not to decode the meaning of the provision, as it
does not raise any particular doubts. The problem may be in applying this pro-
vision to reverse mergers, i.e. where a subsidiary acquires its own shareholder
(shareholders of the target receive shares in the acquirer, i.e. the subsidiary).
Thus, in most cases where this type of reorganisation is carried out, there
will be a change in the ownership structure that precludes the possibility of
claiming the acquirer’s losses.

Certainly not every reverse merger is performed solely for the purpose of
tax optimisation and taking advantage of accumulated losses, but under the
current law in Poland, any reverse merger precludes the possibility for the
acquirer to claim such losses. It does not seem acceptable to automatically
apply this rule to all reverse mergers, in light of the purpose of the regulation,
which was to limit abusive tax optimisation measures. After all, some reverse
mergers are conducted for legitimate commercial reasons.

In individual interpretations known to us, the tax authority has rejected the
position that the exclusion of losses should not apply when a reverse merger
is performed for legitimate economic reasons because this would discriminate
against reverse mergers. Nor did the authority uphold the position that in a
reverse merger, when the existing shareholders are replaced by shareholders
of the company being acquired who indirectly held 100% of the shares of the
acquiring company, the exclusion of losses should not apply.

Conclusion

When preparing for a reorganisation in which the acquiring company has
unused tax losses, it is worthwhile to make a detailed analysis and consider
requesting an individual interpretation. With provisions that raise so many
questions, failure to secure the taxpayer’s position in the form of an interpreta-
tion runs the risk of later denial of the acquiring company’s right to take losses.
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Cross-border corporate mergers:
Practical aspects

The 15 September 2023 amendment to Poland’s Commercial Companies

Code introduced a number of changes to the cross-border merger pro-
cedure. Such a merger has its peculiarities because it is subject to the

laws of more than one EU member state. During a cross-border merger,
a number of practical aspects can significantly affect the speed and effi-
ciency of the procedure.

In practice, cross-border mergers require close cooperation between com-
panies and their financial and legal advisers. Our own practice has carried
them out under the prior provisions, and we filed our last application for
a certificate of compliance of a cross-border merger with Polish law a day
before the amendment to the Commercial Companies Code in this regard
came into force.

It is worth starting by pointing out the most important changes introduced
by the recent amendment to the Commercial Companies Code.

The changes in provisions

First of all, we draw attention to the new requirement to obtain an opinion
from the relevant tax authority on the merger (specifically, the head of the
National Revenue Administration). According to the memorandum to the bill,
issuance of such an opinion is intended to exclude the risk of abuse and tax
avoidance in the reorganisation process. The authority will have one month
to issue an opinion from receipt of the application, and this deadline can be
extended for a further three months in particularly justified cases.

Additionally:

+ The range of documents to be enclosed with the application for a certificate
of compliance of a cross-border merger with Polish law has been expanded

+ The registry court is given broader powers in the process of issuance of
such a certificate (the court will verify whether the merger would effectively
abuse, violate or circumvent the law, and the rules for dealing with such
suspicions have also been specified)

+ The need to file a cross-border merger plan with the registry court has been
added, and the deadline for announcement of the plan has been extended
(five weeks rather than one month before the planned merger resolution)
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+ The obligation to notify the company’s shareholders twice of the intention
to merge (the first notice no later than six weeks before adoption of a res-
olution on the cross-border merger, the second no less than two weeks
after the first notice) is separately regulated

+ After receipt of a certificate of compliance of the cross-border merger with
domestic law, the cross-border merger is to be governed by the law appli-
cable to the acquirer’s head office

+ The report of the Polish company’s management board justifying the merger
is to consist of two separate parts (for the shareholders and for employees),
or the company may prepare a separate report for each group.

With the extended cross-border merger procedure, it is particularly relevant
to be aware of the practical aspects that can impact cross-border mergers
involving Polish companies.

Requirements for a cross-border merger plan

Cross-border mergers are based on EU provisions implemented into the le-
gal systems of member states to harmonise the procedure in all jurisdictions
involved.

But the legal systems of member states differ (e.g. in the legal form of a
cross-border merger plan or how it is signed, or even its content, for example
requiring the plan to specify the tax law applicable to the procedure). Also,
each jurisdiction has certain customary norms under which such documents
are prepared. This may significantly affect their content, complexity, form and
method of representation at signing, or length. This is particularly evident
in a situation where the target has its head office in Poland and the acquirer
is a foreign company. Then, it is usually the entity from the other member
state that is responsible for drafting the first plan, which will usually apply
the provisions and customary content from its jurisdiction.

Therefore, when drawing up a cross-border merger plan, it is essential to
ensure that the requirements arising from all jurisdictions involved in the
procedure are met. If possible, it is worthwhile to adapt the plan for the pro-
cedure in Poland to the structure indicated in the Polish code, to facilitate
the registry court’s examination of the document. But in doing so, the same
substantive content of the plan must be maintained across each jurisdiction.
This is also key when translating plans, to avoid changes in meaning not in-
tended by the drafters of the plan.
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Coordination of procedures across jurisdictions

The differences between jurisdictions are not limited to the requirements and
methodology for preparing a cross-border merger plan. They also involve
deadlines and procedural requirements that must be met to ensure that the
merger procedure is lawful and effective.

It is worth preparing a detailed action plan containing the elements from all
jurisdictions, to clarify the differences in laws, required deadlines, documents
and purely practical steps. This will isolate the risks arising from potential
discrepancies between jurisdictions, so they can be addressed well in ad-
vance. Preparation of such a preliminary action plan should greatly simplify
the subsequent stages of the procedure, so they can be scheduled to take into
account all the steps necessary for mutual reconciliation of the procedure,
increasing the efficiency of the actions and helping ensure that the procedure
is successfully concluded.

Sometimes, the agreed action plan may require additional steps in a juris-
diction, even if no such obligation is provided for by the national law appli-
cable to the company. For example, the absence of an obligation to adopt a
merger resolution under the law governing the merged company does not
mean that it is not worthwhile to adopt such a resolution anyway, just to be
on the safe side, as it will help ensure that the merger decision is adopted in
the standard, familiar manner in the given jurisdiction. This is particularly
important from the point of view of the registration procedure before the
authority of another member state (which may be accustomed to receiving
certain documents, and raise doubts if it does not receive them or receives a
document with unfamiliar form or content).

Differences in accounting rules

In various member states, the accounting rules and standards must also be
borne in mind. Differences could materially affect the documentation, in
particular with regard to valuation of the assets and liabilities of the merg-
ing companies, but also recognition of the value of contributed assets in the
books of the acquiring company.

Under Polish law, the merger plan must include, among other things:

+ Information on the valuation of assets and liabilities transferred to the
acquiring or newly formed company as of a certain date in the month
preceding filing of the application for announcement of the merger plan
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+ The date of closing the books of the companies participating in the merger
used to set the terms of the merger, in light of the Accounting Act (and thus
the date should be agreed in advance between the companies).

With regard to the valuation requirements and the timing of closing the
books, the companies involved in the merger apply their own domestic law,
while entry of the target’s assets in the acquirer’s books is carried out under
the domestic law of the acquirer. The companies involved in a cross-border
merger should agree on and use the same valuation method, to provide a
uniform basis for determining the share exchange ratio, but also to facilitate
proper accounting entries in the acquirer’s books as of the merger date. This
is not so straightforward. For example, while international provisions, as well
as the Polish Accounting Act, generally dictate that the assets acquired in a
merger should be assessed at fair market value, there may already be differ-
ences in the recognition of costs and thus in determination of the result. In
this regard, close cooperation between the accountants or financial advisers
of the companies involved in the merger is essential.

Examination of the need for merger approvals

An important practical aspect that should be taken into account when plan-

ning a cross-border merger is to verify whether the consent of other entities

or bodies will be required to carry out the procedure. The companies should:

+ Verify whether they have entered into contracts with change-of-control
clauses or other provisions that might entitle the other party to terminate
the contract in connection with the merger

+ Check whether the merger will require the approval of state authorities,
such as the national competition authority or (in Poland) the National
Support Centre for Agriculture (kOwR) (especially in light of new regu-
lations allowing KOWR to reach the shares of not only a company holding
agricultural property, but also its parent company)—the need for KOwR
approval may apply not only to the merged companies themselves, but also
to the shares they hold in other companies that are owners or perpetual
usufructuaries of agricultural property

+ Examine the possibility of transferring to the acquirer licences and admin-
istrative permits held by the target, and the consequences of such transfer.
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Deletion of the target company from the Polish register

In principle, when the acquirer is in another member state, the registry court
for the acquirer’s head office should notify the Polish registry court for the tar-
get, and this should result in deletion of the acquired company from the
National Court Register.

But the practice shows that communications between the courts can be sig-
nificantly delayed. As a result, a company that no longer exists may continue

to appear in the register, which can be misleading to counterparties or state

authorities. Thus it is advisable to inform the Polish registry court of registra-
tion of the merger abroad. A letter in this regard should include attachments

confirming the fact of registration of the merger in the foreign register, e.g. an

excerpt from the register. In our experience, this significantly speeds up the

deletion of a Polish company from the National Court Register.

Additional remarks

Finally, we draw attention to general problems encountered in interjurisdic-
tional procedures.

Regarding the official foreign documents needed for use in Poland, while
exceptions exist to the need for additional authentication of documents (es-
pecially those issued by authorities of other member states), the Polish courts
and state authorities often expect documents submitted to bear an apostille
clause. So to avoid additional complications, it is advisable to obtain such a
clause before submitting official foreign documents to the relevant court or
office in Poland.

As for documents signed in front of a notary, it should be ensured that the no-
tarial clause sufficiently attests the signatory’s authority to sign the document.
For this purpose, the rules of representation of the entity on whose behalf the
documents are signed should be checked. This is particularly important for
countries where these rules are not explicitly described in the registration
documents. In such a case, it may be necessary to obtain additional docu-
ments (such as the articles of association or a resolution of a corporate body
of the foreign entity). At the same time, it should be remembered that Polish
notaries and registry courts may request the production of such documents
in order to perform further actions on this basis. Therefore, it is worth pre-
paring in advance for such an eventuality.

29

CORPORATE REORGANISATIONS IN PRACTICE

MARCH 2024

WARDYNSKI & PARTNERS

GO TO THE TABLE OF CONTENTS —



In addition, when documents are drawn up before a foreign notary, it should
be determined whether the documents are signed in a form meeting the re-
quirements of Polish law. Cases sometimes occur where documents issued
under foreign law purporting to correspond to the Polish form do not actually
meet the Polish criteria. For example, Spanish notaries issue copies of doc-
uments with notarised signatures in a form very similar to a Spanish deed.
The lack of what the Polish authorities would regard as proper form poses a
risk that the validity of the merger will be questioned.

In short, cross-border reorganisations should take into account not only the
provisions of Polish and foreign law, but also the specifics of the documenta-
tion and established customs in the jurisdictions of the companies involved
in the merger.
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New demerger by spin-off:

The simplest of demergers and a practical
alternative to the demerger by separation
and in-kind contribution

On 15 September 2023, an amendment to the Commercial Companies
Code entered into force, introducing into the Polish legal system a previ-
ously unknown method of demerging companies: the demerger by spin-
off. The parliament was obliged to implement EU directives providing for
the demerger by spin-off as well as additional methods for cross-border
demerger.

What is demerger by spin-off?

Demerger by spin-off is a novelty in Polish commercial law, but, as our ex-
perience shows, it has already been used in practice. It draws heavily on the
legacy of German legislation, which, even before entry into force of the Eu
directive, specifically provided for this method of demerger.

A demerger by spin-off involves a transfer of a portion of the assets of the
demerged entity (which may be a company or a joint-stock limited partner-
ship) to an existing or newly formed company or companies in exchange
for shares of the acquiring or newly formed company or companies, which
are taken up by the demerged company. As a result of the demerger, the
acquiring company enters into the rights and obligations of the demerged
company specified in the demerger plan (universal succession) as of the date
of the demerger, including, by operation of law, all rights and obligations of
the demerged company provided for in tax law. Permits, licences and con-
cessions related to assets assigned to the acquiring company in the demerger
plan are also transferred to the acquiring company, unless the act or decision
granting the permit, licence or concession provides otherwise. The acquiring
company can be either an existing company or joint-stock limited partnership,
or a company newly formed in connection with the demerger by spin-off.

In a demerger by spin-off, the partners or shareholders of the demerged
company do not take up shares in the company to which the assets of the
demerged company are transferred. Newly created shares in the acquiring
company are taken up directly by the demerged company. Against the back-
drop of the provisions on changes in corporate form, the design of a demerger

Piotr Zgbkiewicz
adwokat,

M&A and Corporate practice

Adam Strzelecki
M&A and Corporate practice

31

CORPORATE REORGANISATIONS IN PRACTICE

MARCH 2024 |

WARDYNSKI & PARTNERS

GO TO THE TABLE OF CONTENTS —



by spin-off resembles a demerger by separation. The biggest difference is the
limited participation in the demerger by the demerged company’s partners
or shareholders. As in the case of the demerger by separation, a company
subject to demerger by spin-off is not dissolved as of the date of demerger.

Simplification

Carrying out a demerger by spin-off has been significantly facilitated by
the law itself. In a demerger by spin-off, certain elements of the company’s
demerger plan are excluded because the shares in the acquiring company
are taken up directly by the demerged company and not by its partners or
shareholders. And for the same reason, the companies participating in the
demerger by spin-off must include in the demerger plan information regard-
ing the number and value of shares in the company or the acquiring or newly
formed companies taken up by the demerged company. As a result, the plan
for a demerger by spin-off does not have to include the following elements:
+ The ratio for exchange of shares of the demerged company for shares of
the acquiring or newly formed companies and the amount of additional
contributions in cash, if any
+ The rules for granting shares in the acquiring companies or newly formed
companies
+ Indication of the date from which the newly created shares entitle the hold-
er to participate in the profit of the acquiring or newly formed companies
+ Indication of the rights granted by the acquiring or newly formed com-
panies to shareholders, partners, or persons with special rights in the de-
merged company
+ Rules for distribution among the shareholders or partners of the de-
merged company of the shares of the acquiring companies or newly formed
companies.

Additionally, the management boards of companies participating in the de-
merger are not obliged to prepare a written report justifying the company’s
demerger. Unlike a demerger by separation, where examination of the plan by
an auditor can be waived (optionally, with the shareholders’ consent), in the
case of a demerger by spin-off the need for audit of the company’s demerger
plan is excluded by virtue of law.
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At the same time, other simplifications will be allowed to be introduced with
the consent of all the partners or shareholders of each of the companies in-
volved in the companies’ demerger. It is possible to skip:

+ Attaching to the demerger plan a statement on the accounting status of the
demerged company, prepared for purposes of the demerger as of a specified
date in the month preceding the filing of an application for announcement
of the demerger plan, using the same methods and the same layout as the
last annual balance sheet

+ Notification by the demerged company’s management board to the man-
agement board of each acquiring company, or the newly formed company
in organisation, of any material changes in assets or liabilities between the
date of preparation of the demerger plan and the date of adoption of the

resolution on demerger.

Demerger by spin-off as an alternative to demerger by
separation or in-kind contribution of an organised part of
an enterprise

Due to the foregoing simplifications, a demerger by spin-off may be an inter-
esting alternative to carrying out a reorganisation in a group of companies,
which under previous law would have to be carried out by a demerger by
separation, in-kind contribution, or transfer of an enterprise or organised
part of an enterprise.

In essence, a demerger by spin-off seems to most resemble an in-kind con-
tribution, as the acquiring company issues shares to the demerged company
in exchange for the assets it receives. However, the differences are significant,
and therefore a decision to conduct a separation or an in-kind contribution
should be preceded by meticulous legal, business and tax analysis.

As a rule, an in-kind contribution to a company includes solely assets. In
contrast, in the event of a separation, the company’s spun-off items include
both assets and liabilities (for example contractual obligations). With an in-
kind contribution, singular succession (contribution of individual assets to
the company) takes place, which may require additional agreements between
the company contributing certain assets and its creditors. Also, in the case
of in-kind contribution, a broad tax succession does not take place. Similar
restrictions will also apply to the disposal of an enterprise or an organised
part of an enterprise. The advantage of a demerger by spin-off is the transfer
of rights and obligations by virtue of law (partial general succession). The
effect of general succession will be the transfer as of the date of spin-off of,
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among other things, permits, concessions and exemptions, unless the law or
a relevant decision provides otherwise.

Here, it should be pointed out that if the acquiring company is a joint-stock
company (s.A.), both in-kind contributions and demergers by spin-off will,
in principle, require an auditor’s opinion under the provisions on in-kind
contributions to joint-stock companies.

When is it a good idea to choose the demerger by spin-off,
and how quickly can it be conducted?

During the company’s existence, there are many situations where it is neces-

sary to carry out restructuring. The reasons may include:

+ A need for refinancing of operations

+ A need to isolate specific business lines to optimise processes

» Starting joint activity with another undertaking

+ The need to spin off part of the existing business in order to sell that part
of the business.

Suppose a parent company spins off part of its business to a 100%-owned
subsidiary. But the subsidiary has already been granted a number of permits
that would have to be updated in the event of a change of shareholders (direct
change of control). In such a scenario, if a separation were to take place, a
need to update the permits would occur, as the shares in the subsidiary would
pass to the shareholders of the parent company. The demerger by spin-off al-
lows the parties to avoid updating the permits, as in that scenario the entities
involved in the ownership structure of the subsidiary will remain unchanged.

Preserving the existing ownership structure after reorganisation may also be
important, for example, for regulated entities in the capital market (invest-
ment fund companies) and financial institutions (banks), which will not be
obliged to obtain a decision from the Polish Financial Supervision Authority
on the lack of objection to implementation of the demerger, which might have
to be obtained in the event of a change in shareholders.

Also, against the backdrop of state aid regulations, preservation of the ex-
isting ownership structure by a company that is the beneficiary of state aid
may, at least in some situations, allow the state aid to be maintained, while
avoiding the need to notify or obtain approval from the financing institution
for reorganisation.
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In business practice, a number of other situations certainly will occur in which
a demerger by a separation will be the optimal solution.

Tax considerations should be taken into account when choosing the appro-
priate form of restructuring. To maintain the tax neutrality of the process (in
the case of both in-kind contributions and demergers), it will most often be
necessary to first internally spin off an organised part of the company. De-
pending on the assumptions made, allowing for the tax requirements (such
as obtaining interpretations), it should be possible to carry out a demerger
by spin-off within a minimum of three to four months.

The choice of the right legal form for a reorganisation will always be dictated
first and foremost by the business needs, which must be effectively translated
into the legal and tax levels. In this context, a demerger by spin-off creates new
opportunities for reorganisation that were not available before the change of
law and are worth considering at the initial planning stage.
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Conversion of a joint-stock company
into a limited-liability company:
Practical problems

Poland’s Commercial Companies Code allows for conversion of a joint-
stock company (sA) into a limited-liability company (sp. z 0.0.), but many

formalities are required and not always clearly regulated. Mistakes at

any stage of the process may result in the court refusing to register the

conversion. In this article, we describe the stages of the process and se-
lected practical issues that may arise.

Draft terms of conversion—practical tips

To convert a company, financial statements must first be prepared as of a
specified date in the month preceding submission of the draft terms of con-
version to the shareholders. Then, the management board of the joint-stock
company should prepare the draft terms of conversion and appendices, i.e.
draft resolution on conversion, draft articles of association of the converted
company, and the financial statements.

According to the legal literature, the draft terms of conversion should be pre-
pared by the entire management board. This requirement protects against any
member of the management board being excluded from the process, but also
obliges all board members to be involved in preparing the conversion proposal.

Although the draft terms of conversion are prepared by the entire manage-
ment board, adoption does not necessarily require unanimity. The draft terms
may be adopted either unanimously or by a majority vote, depending on the
company’s rules for taking decisions outside the ordinary course of business
(M. Rodzynkiewicz in A. Opalski (ed.), Commercial Companies Code, vol. 1V,
Merger, demerger and conversion of companies: Criminal provisions, commen-
tary on Art. 491—633 (2016) (Art. 557)).

In principle, the draft terms of conversion are prepared in writing. In such
a situation, it is sufficient for the document to contain the handwritten sig-
natures of the members of the management board of the company (all or a
majority, as the case may be). However, in the case of a joint-stock company
with a sole shareholder, the draft terms of conversion should be prepared in
the form of a notarial deed. In practice, in single-shareholder companies, the
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minutes of the meeting of the management board at which the resolution was
passed adopting the draft terms of conversion, or the draft terms of conver-
sion and annexes, are prepared in the form of a notarial deed.

The provisions do not require that the draft terms of conversion be examined
by an auditor when converting a joint-stock company into a limited-liability
company. (There is such an obligation in the reverse situation.)

Nor is there an obligation to publish the draft terms of conversion to allow
a creditor to request security for its claims against the joint-stock company,
even in the creditor has made a showing that satisfaction is threatened by the
conversion. Pursuant to the Commercial Companies Code, the draft terms
of conversion must be published only when converting into a simple stock
company (PSA). But in practice, it has happened that in considering an appli-
cation to register the conversion into a limited-liability company, the registry
court has called on the applicant to provide statements from the management
board that the draft terms of conversion were announced, or else the court
will deny the entry. In such a case, it was sufficient to indicate in a letter to
the court that the obligation to publish the draft terms of conversion did not
apply to this type of conversion, and the lack of the requested statement of
the management board could not result in denial of registration.

Notification of shareholders, adoption of resolution on
conversion, and appointment of the authorities of the
converted company

Once the draft terms of conversion have been prepared, the management
board has to notify the shareholders twice of its intention to adopt a resolu-
tion on the company’s conversion. The first notice should be given no later
than one month before the scheduled date of adoption of the resolution, and
the second notice no less than two weeks after the date of the first notice. The
notice should include the essential elements of the draft terms of conversion,
as well as indicate how the shareholders can access the full contents of the
draft terms and appendices.

Next, the shareholders should pass a resolution on the company’s conversion

stating:

+ The company’s new legal form (in this case, it will be a limited-liability
company)

+ The amount of share capital
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+ The scope of rights (if any) granted personally to shareholders of the con-
verted company

+ The names of the members of the management board of the converted
company (the same as in the previous company, or other persons, without
restrictions)

+ Approval of the draft terms of conversion

+ The proposed wording of the articles of association.

Adoption of such a resolution takes the place of adoption of articles of associ-
ation of the converted company and appointment of its corporate authorities.

A resolution in the form of a notarial deed can be adopted at either an ex-
traordinary general meeting or an ordinary (annual) general meeting. The
latter solution saves time and costs associated with convening an additional
meeting. Another argument in favour of the second option is the statutory
requirement that a company must have approved financial statements for at
least the last two financial years before conversion of the joint-stock company
to a limited-liability company. The financial statements for the most recent
financial year may be approved at the same meeting where the resolution
to convert the company is adopted. Thus at one meeting, both obligations
required for conversion can be fulfilled.

Conversion date and post-conversion activities

Once the shareholders have passed a resolution on conversion and all the
necessary corporate documents have been assembled, all the members of
the management board of the converted company (i.e. the limited-liability
company, not the joint-stock company) should apply for entry of the company
in the register. If the application is submitted by an attorney, the power of
attorney must be signed by all members of the management board.

The conversion date is the date when the registry court enters the converted
company in the register. At that moment, the company being converted (sa)
becomes the converted company (sp. z 0.0.). Therefore, it is not possible to
firmly indicate a specific conversion date in the application, as this will depend
on the action of the court. However, the practice shows that the courts will
grant a request in the cover letter attached to the application for registration
indicating the conversion date desired by the applicant, and that is when the
court actually enters the new company in the register. At that time, the com-
pany being converted is also deleted by the court ex officio. In practice, the
deletion often occurs a few days after the conversion itself.
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After conversion from a joint-stock company to a limited-liability company,
the company should remember to terminate the contract for maintaining the
register of shareholders. This is because in its new legal form, the company
will no longer have dematerialised shares in an sA (akcje), but shares in a
sp.z 0.0. (udziaty). Therefore, the company will no longer have to bear the
costs of maintaining the shareholder register. The details of the termination
should be verified in the contract with the operator of the register. Most of-
ten, it is sufficient to submit a request for termination of the contract, along
with a copy of the resolution on conversion and an excerpt from the National
Court Register.

The next step is the issue of announcement on the conversion. The provisions
do not specify whether announcement of entry of the converted company in
the register is sufficient, or another, separate announcement of completion of
the conversion process is necessary. The lack of an obligation to proceed with
an additional announcement would allow the company to avoid the additional
cost of placing an announcement in Monitor Sgdowy i Gospodarczy. Howev-
er, some commentators take the view that these two announcements are not
equivalent, and as the obligation to announce the conversion is indicated in
a separate provision of the Commercial Companies Code, it is necessary to
publish a separate notice on completion of the registration process (M. Tofel
in Commercial Companies Code: Commentary (8" ed. 2022), Art. 570)). Be-
cause there is no settled position on this matter, submitting an additional
application is the safer and suggested solution. However, the code does not
indicate the deadline for submitting such an application.

Conclusion

Conversion of a joint-stock company into a limited-liability company in Po-
land is a formal process, consisting of the steps outlined above, most of which
are regulated by the Commercial Companies Code. However, practical legal
issues arise in the course of the conversion procedure, which must be dealt
with in a timely manner so that the whole activity is completed as smoothly
as possible and ends in entry of the converted company in the register by the
deadline indicated in the application.
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The impact of a conversion in corporate
form on companies’ financial reporting

This issue continues to raise numerous doubts under Polish law. The DrKinga Ziemnicka
doubts surround the number of financial statements required by law to ~ otforney-at-law,

be prepared in relation to the conversion, the reporting period covered by M&A and Corporate pracfice
each financial statement, and the obligation for the financial statement to ;. .<. prochnicki
be examined by an auditor and approved by the competent body. Of par-  adwokat,

ticular importance is the correct determination of the period for which ~ M&A and Corporate practice
the first annual financial statement of the company post-transformation

(the “new” company) must be prepared, which directly affects the method

for distribution of profit from the company prior to transformation (the

“old” company) and the limitations on distributions.

In response to doubts raised by the Polish Chamber of Statutory Auditors
(P1BR), the Ministry of Finance has issued guidance in this regard (in particular,
letters from the ministry’s Department of Public Expenditure Effectiveness
and Accounting of 29 June 2020 (DR1.5101.11.2.2020, responding to PIBR let-
ter of 19 December 2019) and 9 July 2021 (DWR5.5101.82.2021, responding to
PIBR letter of 18 March 2021). Nonetheless, the reporting practice of units
that have undergone a corporate conversion is still not uniform.

Classification of financial statements

First some points of order on the classification of financial statements under
Poland’s Accounting Act. The act distinguishes between “annual financial
statements” and “other financial statements,” depending on the time the
statement is prepared and reason it is prepared.

The Accounting Act ties the obligation to prepare financial statements to

closing of the unit’s accounting books, which is mandatory in the cases indi-

cated in Art. 12(2) of the act—among other things:

+ Periodically, as of the end of the unit’s financial year (Art. 12(2)(1))

+ On the date of a merger in which the unit is taken over by another unit (for
the unit being acquired, Art. 12(2)(4))

+ As of the day before the unit is placed in liquidation or is declared bank-
rupt (Art. 12(2)(6))

+ As of the day before a change in the unit’s legal form (Art. 12(2)(2)).
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Thus, under the Accounting Act, annual financial statements are financial
statements prepared as of the end of the financial year (Art. 45(1) in conjunc-
tion with Art. 12(2)(1)), where the financial year or a change in the financial
year is determined by the articles of association under which the unit was
established (Art. 3(1)(9)).

Any financial statement prepared as of a balance sheet date other than the end
of the financial year is a financial statement other than an “annual financial
statement” (Art. 45(1) in conjunction with Art. 12(2)(2)—(7)).

The Accounting Act distinguishes between two categories of financial
statements:

e “Annual financial statements” (prepared as of the end of the financial year)
o “Other financial statements” (prepared as of another balance sheet date).

Financial statements prepared in connection with conversion

Two types of financial statement are required for the immediate needs of the
conversion of corporate form of a company (or partnership) governed by the
Commercial Companies Code:

1 Financial statement prepared for purposes of conversion (Commercial
Companies Code Art. 558 §2(4)). This statement should be prepared as of
the same date as of which the balance sheet value of the property of the com-
pany being converted is determined, i.e. as of a specific date in the month
preceding submission of the draft terms of conversion to shareholders of
the company being converted (using the same methods and in the same
layout as the last annual financial statement of the company).

2 Financial statement as of the day before the change in legal form of the
unit (Accounting Act Art. 45(1) in conjunction with Art. 12(2)(3))—pur-
suant to Commercial Companies Code Art. 552, the date of the change of
legal form of the company is the date of entry of the “new” company in
the commercial register.

Closing of the accounting books on the day preceding the conversion, and
subsequently opening the accounting books of the “new” unit on the date of
conversion, has the effect of cutting short the last financial year of the “old”
company and starting the first financial year of the “new” company. This has
significant implications for the distribution of profit from the “old” company,
which in principle is frozen until the first annual financial statement of the
“new” company is approved.
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The Accounting Act also provides for certain simplifications allowing the com-
pany to skip the closing and reopening of the unit’s accounting books despite
the company’s conversion. This may be applied in the case of conversion of a
partnership under the Commercial Companies Code or a partnership under
the Civil Code (spétka cywilna) into another partnership, as well as conver-
sion of one type of company into another type of company (Accounting Act
Art.12(3)(1)). Thus, this exemption will also apply to conversion of a limit-
ed-liability company (sp. z 0.0.) into a joint-stock company (sA) and vice versa.

The following reports may also be directly related to the conversion:

3 Separate financial statement as of another balance sheet date (Ac-
counting Act Art. 45(1) in conjunction with Art.12(2)(7)), if provided for
by separate regulations, in particular when the reorganisation is due to tax
considerations. In recent years, a large share of corporate conversions have
been driven by the desire to take advantage of a form of deferred taxation
referred to as “Estonian c11.” In particular, the choice of this form of tax-
ation is possible even before the end of the unit’s adopted financial year,
provided that on the last day of the month preceding the first month of
lump-sum taxation the unit closes its accounting books and prepares its
financial statement in accordance with accounting regulations (Corporate
Income Tax Act Art. 28j(5)).

4 First annual financial statement of the newly converted company (Ac-
counting Act Art. 45(1) in conjunction with Art. 12(2)(1)).

Under the foregoing systematic scheme, the statement indicated in point 4
is an “annual financial statement” of the “new” company, while the financial
statements in points 1 through 3 are “other financial statements” of the “old”
company.

Requirement for audit and approval of financial statements
prepared in connection with a conversion

Accounting Act Art. 64 requires auditing of the annual consolidated financial

statements of capital groups and the annual financial statements of continuing

units indicated in the act. As a result, under the act, of the aforementioned

financial statements, the following will not have to be audited:

+ Financial statements prepared for purposes of conversion

+ Financial statements prepared in connection with closing of the unit’s ac-
counting books as of the day before the change of legal form

+ Statements prepared as of another balance sheet date (if the obligation to
prepare them arises).
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The Polish Accounting Act imposes an obligation for financial statements to
be examined by a statutory auditor and approved by the competent body
only in relation to annual financial statements.

As with the requirement for auditing of financial statements, the requirement

for approval of financial statements is specified by the Accounting Act only

in relation to annual financial statements (Art. 53). Hence, under the act, the

following do not require adoption of a resolution by the competent body

approving the statement:

+ Financial statements prepared for purposes of conversion

+ Financial statements prepared in connection with closing of the unit’s ac-
counting books as of the day before the change of legal form

«+ Statements prepared as of another balance sheet date.

The foregoing principles for auditing and approval of financial statements
have been confirmed in letters issued by the Ministry of Finance.

However, the requirements arising from other regulations must also be taken

into account.

First, after the amendments introduced in 2020, the draft terms of conversion
of a company (or partnership) must be audited if the company is being con-
verted into a joint-stock company (Commercial Companies Code Art. 559).
That audit concerns the correctness and reliability of the draft terms of con-
version, as well as whether the valuation of the property (assets and liabili-
ties) of the company being converted is reliable. Since the financial statement
prepared for the purpose of conversion is an appendix to the draft terms of
conversion, it will have to be audited in that case.

Second, the provisions of the Commercial Companies Code on approval of
financial statements by the competent body refer literally not to approval
of “annual financial statements,” but approval of “financial statements for
the previous financial year” (e.g. Art. 146 §1(1), 231 §2(1) or 395 §2(1)). Since
the closing of the accounting books of the “old” company as of the date of
the conversion results in cutting short the financial year, it is functionally
reasonable to take the approach that the shareholders of the “old” company
should vote on a resolution to approve the financial statement for the peri-
od of the last financial year. This solution is justified even though opening of
the “new” company’s accounting books as of the date of the unit’s change in
legal form (Accounting Act Art. 12(1)(3)) formally begins the running of the
first financial year of the “new” company. Application of this approach is also
justified with respect to other interim financial statements of the unit that

43

CORPORATE REORGANISATIONS IN PRACTICE

MARCH 2024

WARDYNSKI & PARTNERS

GO TO THE TABLE OF CONTENTS —



do not constitute an “annual financial statement” of the unit for purposes of
the Accounting Act. This will guarantee the unit’s shareholders direct control
over each period of the unit’s operations in a given calendar year for which a
financial statement must be prepared pursuant to the Accounting Act.

First annual financial statement of the “new” company

In practice, the doubts regarding the reporting period for which the first
annual financial statement of a newly converted company must be prepared
have led to creation of two competing models.

First option

In the first option, the annual financial statement of the “new” company is
prepared for the period from the date of the last opening of the accounting
books in the first financial year of the newly converted company through
the date ending the company’s first financial year. This approach is consist-
ent with the systematic classification of financial statements adopted in the
Accounting Act.

EXAMPLE 1

On 1]uly 2022, a general partnership (s.j.) whose financial year is equivalent
to the calendar year was converted into a joint-stock company whose
financial year is also equivalent to the calendar year. For the general
partnership, the prerequisites giving rise to the obligation to have its annual
financial statement examined by a statutory auditor (Accounting Act Art. 64(1)
(4)) have been met.

In this case, the following statements will have to be prepared:
o Financial statement for the period 1 January - 30 June 2022
o Financial statement for 1 July — 31 December 2022.

Under the Accounting Act, the only annual financial statement requiring
examination by a statutory auditor and approval by the general meeting of
the joint-stock company (the competent body) is the company’s financial
statement for 1July - 31 December 2022.

The financial statement for 1 January — 30 June 2022 will be a financial
statement other than an annual financial statement. Thus, under accounting
provisions, it will not require a separate audit, nor approval by the competent
body. Nonetheless, functionally, it would be reasonable for them to be
approved by the competent body pursuant to the Commercial Companies
Code.
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EXAMPLE 2

On 1 March 2022, a limited partnership (sp. k.) whose financial year is
equivalent to the calendar year was converted into a limited-liability
company (sp. z 0.0.) whose financial year is also equivalent to the calendar
year. Subsequently, on 31 August 2022, the limited-liability company closed its
accounting books, which was required to change its form of taxation and take
advantage of lump-sum “Estonian CIT” Here, both the limited partnership
(before conversion) and the limited-liability company (after conversion) met
the prerequisites giving rise fo the obligation to have their annual financial
statements examined by a statutory auditor (Accounting Act Art. 64(1)(4)).

In this case, the following financial statements will have to be prepared:
o Financial statement for the period 1January - 28 February 2022

o Financial statement for 1 March - 31 August 2022

e Financial statement for 1 September — 31 December 2022.

Under the Accounting Act, the only annual financial statement requiring
examination by a statutory auditor and approval by the shareholders’
meeting of the limited-liability company (the competent bodly) is the financial
statement for 1 September - 31 December 2022.

The financial statement for 1 January — 28 February 2022, as well as the
financial statement for 1 March - 31 August 2022, will be financial statements
other than annual financial statements. Thus, under accounting provisions,
they will not require a separate audit, nor approval by the competent body.
Nonetheless, functionally, it would be reasonable for them to be approved by
the competent body pursuant to the Commercial Companies Code.

Second option

In the second option, the annual financial statement of the “new” company is

prepared for the period from the beginning of the financial year of the “old”
company through the end of the first financial year of the “new” company.
If the financial years of the “old” and “new” companies are equivalent to the

calendar year, and the conversion occurred on 1 March 2022, then under this

model the first annual financial statement of the “new” company would be

prepared for the period 1 January — 31 December 2022. Some auditors prefer
this approach, pointing out that in choosing the first model, the period from

the beginning of the financial year of the “old” company through the closing

of its accounting books the day before the change in legal form would never
be audited.

However, it should be pointed out that each time, information on the unit’s
conversion and preparation of financial statements other than annual fi-
nancial statements should be included in the notes, which form part of the
annual financial statement. As a result, the financial statement with the data
of the “old” company for the financial year in which the conversion occurred
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are subject to both audit and approval indirectly—at the stage of audit and
approval of the first annual financial statement of the “new” company.

Nor is there a risk that the shareholders will be deprived of the right to dispose
of the profit earned during this time. Any profit (or loss) generated during
the period from the opening of the accounting books of the “old” compa-
ny through the closing of its accounting books which occurs for a reason
other than reaching the closing date of the financial year should be posted
as retained earnings (or loss) from prior periods, and left to the disposal of
the competent body considering the first annual financial statement of the
“new” company and adopting a resolution approving the first annual financial
statement.

Conclusion

The practice in determining the reporting period that should be covered by the

first annual financial statement of a newly converted company or partnership

in Poland continues to vary. This impacts the number and scope of the finan-
cial statements prepared, and also results in the lack of a uniform approach

to auditing of financial statements and approval by the competent bodies.

On one hand, the Accounting Act distinguishes between “annual financial
statements” and “other financial statements,” imposing an obligation for
audit and approval only of annual financial statements. This approach is
confirmed by guidance issued by the Ministry of Finance. But on the other
hand, some auditors take the position that the audit should cover the entire
period of operation of both the “old” company and the “new” company, or
otherwise the shareholders would be deprived of full knowledge and control
of the company’s operations during the interim period, which is not audited.

Thus, despite the wording of the Accounting Act and guidance from the
Ministry of Finance, in practice, the recommended solution is to first consult
with the statutory auditor on the model to be adopted for preparing the first
annual financial statement of the “new” unit. Functionally, it is also reason-
able for the competent body to pass a resolution in each case approving not
only the annual financial statement (within the meaning of the Accounting
Act), but also the interim financial statements relating to a reporting period
for the unit that is not covered by the annual financial statement.
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Administrative permits and
corporate reorganisations:
How to ensure business continuity?

For companies participating in a reorganisation to continue pursuing
their owners’ objectives, permits, licences or other administrative deci-
sions necessary for operation must be secured. Proper preparation for
this process requires not only knowledge of the regulations under which
the administrative decisions are issued, but also the agencies’ procedural
practice.

In the Polish legal system, permits issued under administrative law are
wide-ranging, and cases involving them are decided by different levels of ad-
ministration. Sometimes rulings are delegated to field offices, whose practice
and interpretation of the regulations may be inconsistent. And administrative
officials are not always comfortable navigating the corporate reorganisation
provisions, which are outside their daily routine.

The general rule governing processes of merger or demerger is legal suc-
cession. But in Polish administrative law, universal succession is subject to
limitations, under the Commercial Companies Code and special laws (e.g.
environmental). A general principle of administrative law is that rights and
obligations of an administrative nature are closely linked to the entity for
which they were established.

As arule, rights arising from administrative-law relations are non-transferable
and non-hereditable, as the administrative-law relationship is specific. On
one hand, it binds the individually designated addressee and, on the other,
the public administrative body. Thus, in substantive administrative law, the
rule is the impermissibility of legal succession, unless the transferability of
rights arising from the administrative-law relationship is grounded in a spe-
cific provision of substantive law or in the administrative act issued pursuant
to that provision.

Exceptions to this rule are provided for in the Commercial Companies Code,
but they do not apply to all situations where a corporate merger or demerger
takes place. Meanwhile, the rights arising from “non-transferable” adminis-
trative decisions may be crucial for the acquiring or newly formed company
to be able to conduct its business. Awareness of these limitations allows the
parties to plan the reorganisation and take steps to ensure that the activity
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can be continued. Taking into consideration the inconsistent approach of
administrative bodies to transfer of such decisions, these steps need to be
arranged accordingly (often down to the specific day).

Art. 494 of the Commercial Companies Code provides for universal succes-
sion in a merger, unless a decision or specific law provides otherwise. Anal-
ogous effects are provided for in the case of a demerger, where the rights
and obligations under administrative acts connected with the assets of the
demerged company allocated in the draft terms of demerger are transferred
to the acquiring or newly formed company. In contrast, the Accounting Act
provides for accounting for the effects of reorganisation and use of financial
data of the acquired or divided company so they are properly reflected in the
books of the surviving company.

Based on our experience, in light of the regulations governing decisions issued
to an entity undergoing reorganisation, we can formulate conclusions helping
identify the issues to be analysed in the initial phase of the reorganisation:

+ Administrative-law succession applies only to permits, licences or exemp-
tions granted after the effective date of the Commercial Companies Code
(1 January 2001).

+ There is no need for a specific provision allowing a decision or exemption
to be transferred to the acquiring company. On the contrary, the code itself
provides a basis for the acquiring or newly formed company to step into
the shoes of the company being acquired or divided. In a specific case, it
is the act or decision that must exclude application of the code.

+ After the date of the merger or demerger, the acquiring or newly formed
company must continue to meet the criteria for obtaining a given right,
whether involving the entity (e.g. having a clean criminal record or exist-
ing in a certain legal form) or the subject matter (e.g. having appropriate
assets or qualified personnel).

+ The succession rules in the Commercial Companies Code cannot provide
a basis for the allocation of rights and duties under administrative deci-
sions among the companies involved in the split, in the event that both the
company being split and another company participating in the split were to
exercise them as a result of the split. Appropriate actions to obtain a new
decision or other act for the company being acquired or the newly formed
company, or to amend a decision or act issued in favour of the company
being split, must be taken before the relevant administrative body. This
makes it necessary to coordinate the date of the merger or demerger with
the date on which the competent body grants or modifies the rights or
duties in question.
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Reorganisation and transfer of a decision on environmental
conditions

With regard to the transfer of rights under a decision on environmental con-
ditions, Art. 72a of the Polish Environmental Impact Assessment Act consti-
tutes a specific law (lex specialis). Pursuant to this provision, the authority
competent to issue a decision on environmental conditions is obliged, with
the consent of the party to whom the decision was issued, to transfer the
decision to another entity if it accepts the conditions stated in the decision.

The possibility of transferring a decision on environmental conditions (which
has a preliminary character) is certainly an important response to market
changes and the need to reorganise business entities. In the procedure for
transferring a decision on environmental conditions, only two parties are
involved, i.e. the rightholder under the decision and the party interested in
assuming the rights. The entity seeking to assume the rights under an ad-
ministrative ruling should submit a transfer request to the administrative
authority issuing the substantive decision. The rights arising from a decision
on environmental conditions are transferable, but only under the conditions
stipulated by the act. This means that transfer of a decision on environmen-
tal conditions can only take place by way of an administrative decision. The
holder must agree to transfer of the decision to another entity, and the entity
to which the decision is to be transferred must absolutely accept all the terms
and conditions arising from the decision.

However, practice shows that the transfer procedure is not as simple as a
reading of the regulations might suggest. Administrative authorities interpret
Art. 494 of the Commercial Companies Code in conjunction with Art.72a
of the Environmental Impact Assessment Act inconsistently. Moreover, a
statement from the existing holder may not be sufficient, and sometimes is
impossible to obtain, since the entity has already been “absorbed” by the newly
formed or acquiring company, i.e. formally it no longer exists.

This lack of consistent treatment of the procedure for transferring environ-
mental decisions can disrupt reorganisations, especially if multiple decisions
are being transferred, issued by different authorities in different parts of the
country—a dilemma we have faced more than once.

Transfer of a non-final decision, or a partial transfer, i.e. of only some condi-
tions of the environmental decision, is also problematic. Most commentators
seem to reject this possibility. To avoid complications and ensure business
continuity, this issue should be examined in advance and planned for in the
draft terms of reorganisation.
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The foregoing problems also occur in the case of companies’ mergers and
demergers, as the Commercial Companies Code and specific laws in relation
to the code often prove inadequate.

Reorganisations of energy companies and industrial
customers

It should come as no surprise that the Energy Law contains provisions requir-
ing interpretation when juxtaposed with the rules for companies’ mergers and

demergers. Indeed, due to its importance to state security and ensuring the

supply of utilities and fuel to consumers, energy is one of the most regulated

areas of the economy.

The Energy Law provides for expiration of the licence due to deletion of the
company holding the licence from the register. A literal interpretation of the
law would result in expiration of the licence even upon conversion, as any
reorganisation (with the exception of a demerger by split-up and spin-off)
results in deletion of the company being taken over or converted from the
register. However, a position has developed in the legal literature that ex-
cludes the application of this provision when the licensed activity is contin-
ued through succession (or in accordance with the principle of continuation
under transformation).

But this does not mean that the issue of guaranteeing the continuity of li-

censed activities can be treated lightly. The Energy Law contains a whole

catalogue of requirements necessary to obtain a licence, and the president of

the Energy Regulatory Office has issued guidance in the form of “information

packs” whose volume exceeds the length of this article many times over. This

guidance is intended to help applicants submit the correct set of documents

when applying for a licence. These requirements include:

+ No criminal record for offences related to the business in question (harder
than it might seem to demonstrate in the case of foreign entities)

+ Possessing the necessary infrastructure (technical capabilities)

+ Access to financial resources ensuring proper operations

+ Guarantee of proper performance of the licensed activity.

The regulator may request clarifications to verify whether the acquiring or
newly formed company meets the requirements for holding a particular li-
cence. If this cannot be confirmed, the regulator may amend or revoke the
licence.
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On the other hand, with a demerger, the parties need to remember to contact
the market regulator to determine the procedure for obtaining a new licence
and amending the existing one, if after reorganisation the licensed business
is to be continued by more than one company. While an existing licence may
be amended sometime after the merger or demerger, a new licence should
be issued on or immediately after that date. This means that it is necessary
to prepare the application and collect the required documentation well in
advance, so that the regulator can examine them and issue a licence in due
time to guarantee the continuity of the licensed activity.

For obtaining and enjoying relief for industrial customers, the regulator has
confirmed that in performing its obligations as an industrial customer and
applying for industrial customer status in the following year, the acquiring
company may use the financial data of the acquired company which had this
status on the date of the merger. The application for relief for the following
year may include the aggregated financial data of both companies for the pur-
pose of demonstrating that the acquiring company meets the requirements
for obtaining relief.

Reorganisations of food and healthcare entities

Entities operating in areas affecting consumers’ life and health are subject

to particularly strict legal regulation. This is manifest in the need to obtain

various types of permits, approvals and/or entries in registers maintained by
regulators, and to maintain the validity of these administrative instruments for

conducting uninterrupted operations in a given area. These are requirements

arising from extensive sectoral regulations such as the Pharmaceutical Law,
the Medical Devices Act, the Food and Nutrition Safety Act, as well as, for ex-
ample, the Act on Prevention of Alcoholism. Fulfilment of these requirements

is overseen by authorities such as the Office for Registration of Medicinal

Products, Medical Devices and Biocidal Products, the Minister of Agriculture,
the Minister of Environment, pharmaceutical and sanitary inspectorates, local

offices of the state administration, and local government bodies.

Reorganisations have different models, and it is critical to tailor the reorgan-
isation model not only to the tax environment (which is a common motiva-
tion for introducing changes in a group structure), but also to the regulatory
environment of the specific industry. For example, in a merger, acquisition
or reorganisation involving a supermarket chain, in the food industry it is
important to remember that each store has a separate sanitary approval, and
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if the store sells alcoholic beverages, it must have three retail licences (depend-
ing on the strength of the products) to offer the full range of such products.

When it comes to demerging or merging companies, the following issues

should be taken into account:

+ Some permits are treated as inextricably linked to the holder and therefore
are treated as non-transferable under law and practice. Examples include
alcohol permits, as well as pharmacy permits (especially after this year’s

“Pharmacies for Pharmacists” amendment, which is highly controversial
and has been appealed to the European Commission).

+ Even when dealing with permits that in principle are not non-transferable,
in practice administrative bodies are reluctant to amend an administrative

decision (the form in which all types of permits are issued) to designate a
different holder.

Thus if as a result of the companies’ reorganisation, a regulated activity car-
ried out by company X is taken over from a given date by company Y, the
administrative bodies usually take the position that it is necessary to issue
a new administrative decision to the new entity. Formally, this will involve
revocation of the permit for X and issuance of a new permit to Y. Then it will
be necessary to coordinate the reorganisation process so that all new permits
are issued on the pre-scheduled date of implementation of the companies’
reorganisation.

So, when preparing a reorganisation process, it should be checked in advance
whether and under what conditions given permits are transferable. If neces-
sary, it is worth consulting the proposed approach to this process with the
authority or authorities who issued the permits and oversee the regulated
activities, and to allow a realistic amount of time for transferring the legally
required permits or obtaining new ones (optimally at the preplanned imple-
mentation date of the companies’ reorganisation).

Conclusion

Only an extensive analysis of the factual and legal status of the planned
reorganisation will allow it to be properly prepared, maintaining business
continuity and minimising the costs. Involving specialists in various fields
of law in the reorganisation process will ensure that the entire process runs
smoothly, while reducing the risks associated with transfer of rights under
administrative law.
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Debt-to-equity conversions in practice

Converting a company’s liability into capital can be a way to “heal” its
balance sheet. This can increase the company’s credibility with counter-
parties and reduce the risk of insolvency. Conversion can also generate
tax benefits, for example by reducing interest expense to below the de-
ductible limit.

The benefits of debt-to-equity conversion are not affected by the manner in
which it is carried out, i.e. in-kind contribution or an increase in the compa-
ny’s share capital through a cash contribution.

Legal and practical issues

Under the currently prevailing position in the case law and legal literature in
Poland, in both an in-kind and a cash contribution, conversion of a liability
into share capital can be carried out without amending the articles of associ-
ation. In such a situation, the current articles must allow for capital increases
without amending the articles, by indicating the maximum amount of such
an increase (by how much) or the maximum amount of capital (up to what
amount), and the deadline for making such an increase.

When the capital is raised in this way through a non-cash (in-kind) contri-
bution, it cannot be described in the articles of association (which, after all,
are not being amended). Instead, the obligation to describe the contribution
can be fulfilled in the resolution on the capital increase, also identifying the
shareholder making the in-kind contribution as well as the number and nom-
inal value of shares taken up in exchange. This resolution (like the articles of
association) is a publicly available document in the National Court Register.
The description of the contribution and revision of the amount of share capital
after the increase without amending the articles of association may then be
explicitly reflected in the wording of the articles of association in the future,
at the same time when other amendments need to be made.

However, due to the evolving interpretation of the provisions in this regard
and previous divergent positions, we suggest a cover letter with the applica-
tion to the registry court pointing out the current position in the doctrine.
This should avoid delays in registering the increase.
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Dispensing with the need to visit a notary to amend the company’s articles
of association or perform any other acts saves both time and money. The
only stage of a capital increase that may take longer is entry of the capital
increase in the National Court Register, required for it to be effective. But
the contribution itself is effective as soon as the relevant agreement is signed
(assignment or setoff). Thus, the debt is expunged earlier than entry of the
capital increase in the National Court Register.

Potential problems when increasing share capital under the existing articles
of association may arise with a larger number of shareholders. In such a sit-
uation, the shareholders should be entitled to new shares pro rata to their
existing shares. Thus, if the capital is increased without amending the arti-
cles of association, the parity of shares between the shareholders must be
maintained. On the other hand, rare situations occur where the value of the
converted debt corresponds ideally to the shareholders’ stakes, and in such
case converting them in full would mean increasing the value of all shares at
the expense of the shareholder whose debt was worth more.

On the other hand, a change in parity implies the need for the involvement of
a notary and the standard procedure for increasing capital by amending the
articles of association (i.e. by a notarial deed). Here, in turn, the sharehold-
ers who do not want to convert their claims, do not hold claims, or whose
converted claims are of lesser value, face potential dilution of their stake in
the company.

Tax issues

Another extremely important aspect of the conversion is its proper account-
ing for tax purposes.

Income on the part of the shareholder

In light of the well-established practice and case law of the Supreme Adminis-
trative Court of Poland, regardless of the conversion model adopted (in-kind
contribution of the claim or setoff of the debt against the cash contribution),
conversion of debt to equity will be considered a non-cash contribution for
tax purposes. The practical consequence of this is that a shareholder must
recognise revenue in an amount equal to the value of the contribution as
specified in the articles of association or equivalent document. In doing so,
the revenue cannot be less than the market value of the contribution.
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At the same time, a shareholder may recognise a corresponding deductible
expense, provided that the principal of the loan was transferred to the com-
pany’s account. In practice, this will mean no additional tax to be paid on
the conversion (i.e. tax neutrality). However, a condition defined for recog-
nising a deductible expense may lead to a lack of neutrality of the conversion
when the loan was paid out other than in cash to the borrower, for example
through a remittance to another creditor of the borrower (przekaz). In the
case of conversion of non-loan liabilities, the expense will be the value of the
debt previously included in taxable income. Importantly, a conversion per-
formed by one shareholder does not affect the tax liability on the part of the
remaining shareholders; any potential increase in the value of their shares
resulting from the conversion will be taxed only when they sell their shares.

Under Polish regulations, if a shareholder is a foreign entity, revenue does

not necessarily arise.
Withholding tax

If the conversion includes an interest portion payable to a foreign share-
holder, it is also necessary to examine the company’s potential withholding
obligations. In particular, this includes collecting documents necessary for
application of a preferential rate or exemption from withholding tax, exer-
cising due diligence in verifying the rationale for such a rate or exemption
(including determining whether the recipient is the beneficial owner of the
payment), or applying the pay-and-refund mechanism.

A tax liability arises on the payment of interest in any form, including, for
example, by setoff. In the case of conversion, unlike cash interest payments,
the economic burden of withholding tax will most often lie with the debtor,
as there is no payment on which tax can be deducted, leading to the effective
grossing up of interest. Such a configuration may mean that in the withholding
(pay and refund) procedure, the entity entitled to claim a tax refund will be
the company repaying the loan. However, this does not exclude contractual
arrangements effectively shifting the cost of the tax to the lender.

Civil transaction tax

A share capital increase is subject to the tax on civil-law transactions (0.5% of
the value of the increase). The amounts transferred to the capital reserve
(agio) are not taxable. Since the Commercial Companies Code give leeway
in determining the proportion of share capital and agio, the question arises
whether the tax authorities can challenge such an allocation as aiming to
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understate the tax base. In principle, the answer to this question seems to be
affirmative. But in assessing such risks, it should be borne in mind that the
allocation of even a large portion of the increase to the capital reserve may
have a legitimate economic justification.

For example, when a conversion is dictated by the need to improve the com-
pany’s financial indicators (e.g. eliminating negative equity), it is reasonable to
increase the share capital to a minimal extent. In such a situation, the purpose
of the conversion is not to increase the share capital, and the process itself is
driven by external factors (e.g. to meet covenants imposed by banks lending
to the company). Also, the allocation of the increase may be justified by the
existing equity structure. On the other hand, in the case of a joint-stock com-
pany, the argument for allocating the increase to the capital reserve may be
that an increase in the share capital results in the need to increase the value
of the capital reserve. Therefore, an excessive increase in share capital may
adversely affect the company’s ability to pay dividends.

Consequently, the existence of a business case for the allocation should be
assessed in each instance, including for the purpose of properly fulfilling
potential obligations to report on tax schemes. Indeed, to determine the re-
porting obligation, it may be necessary to assess whether the “main benefit”
criterion is met, i.e. in simple terms, to determine whether the tax benefit is
the main benefit or one of the main benefits that the participant expects to
achieve in relation to carrying out the conversion.

Notary fee vs. transaction tax

The notary fee payable on capital increases with an amendment to the compa-
ny’s articles of association reduces the base for calculating the tax on civil-law
transactions. Therefore, the best tax solution is usually for the company itself
to pay the notary fee, which will be subject to VAT in Poland.

This may not be possible if the notary’s fee is paid by a foreign shareholder.

If the shareholder is from outside the Eu, then the notary fee is not subject

to VAT. If the foreign shareholder is based in the EU, two cases are possible:

+ When the shareholder is an active VAT payer and does not hold an EU VAT
number, then Polish vAT will be added to the notary fee

+ When the shareholder is an active VAT taxpayer and holds an EU VAT
number, then the notary fee will be exempt from Polish VAT (under the
reverse-charge mechanism).
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Not charging VAT on the fee means no reduction in the company’s cost as-
sociated with the need to pay the transaction tax.

Information regarding the payer of the notary fee should be provided to the
notary in advance so that they can make the appropriate calculations. In
doing so, it should be borne in mind that the notary, as the remitter of the
transaction tax, must receive from the company the amount of tax for sub-
sequent payment.

Converting a company’s liability into its share capital can serve a variety of
purposes, ranging from tax benefits to improving credibility in the market
due to reduced debt levels, or reducing the risk of insolvency. In this process,
we have advised entities from many different industries and fields, such as
sPvs investing in and implementing renewable energy projects or managing
real estate. We have also applied similar mechanisms in M&a, real estate and
financing transactions, when a party to the transaction or the provider of the
financing for whatever reason does not wish for the continued existence of
the converted liability.

Wardyniski & Partners

Al. Ujozdowskie 10, 00-478 Warsaw WAR pA R
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